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Follow-up to roundtable meeting on the European Union (Withdrawal) Bill by the 
Finance and Constitution Committee 

 

The below note includes additional evidence as a follow-up to the Finance and Constitution Committee’s 
roundtable meeting on implications of the Withdrawal Bill held on 25 October 2017. The note is a joint 
submission by Scottish Environment LINK, WWF Scotland and RSPB Scotland.   

We remain at your disposal for any further clarification.  

1) The need to retain EU environmental principles following the UK’s exit from the EU 

As mentioned during the roundtable discussion, the Withdrawal Bill does not provide any clarity 
regarding the status of internationally recognised environmental principles. These are enshrined in the 
EU treaties, for example, Article 191 of the Treaty on the Functioning of the EU. Since the roundtable, 
the Secretary of State for Environment, Food and Rural Affairs has stated that “[environmental 
principles] can be embodied in policy guidance”1 while the Environment, Climate Change and Land 
Reform Cabinet Secretary has recently stated that “the four EU principles of precaution, prevention, 
pollution at source and ‘polluter pays’ […] are essential to maintaining Scotland’s environmental 
achievements”2.  

These are encouraging statements but there is no certainty regarding the legal status of these 
principles.  With respect to the statements of the Secretary of State, there is no real clarity on how such 
a policy statement will be enforced as well as whether this is an England-only or a UK-wide commitment 
that has the support of devolved administrations. With respect to the Scottish Government, no indication 
has been provided as to how environmental principles can be legislated for in Scotland should the issue 
not be addressed in the Withdrawal Bill. It would be within the competence of the Scottish Parliament 
to put the principles, insofar as their application to devolved matters is concerned, into Scottish law. 

Contrary to the guarantees provided in the Withdrawal Bill regarding the conversion of “general 
principles of EU law” which have been recognised by the European Court of Justice, there is no similar 
commitment regarding environmental principles as defined in Article 191. What is more, provisions 
regarding the interpretation of those principles when they have been clarified in case law means that 
their scope could be subsequently limited to the interpretation of the specific legal case. This was not 
the case at the moment under EU law.  

The examples below illustrate the ongoing need for environmental principles to be used as a basis for 
developing and implementing environmental law in Scotland, as well as their use in legal proceedings.  

a) Application of polluter pays principle in Court of Session 2013 open cast coal ruling 

In a landmark ruling for environmental protection in December 2013, the Inner House of the Court of 
Session ruled that liquidators of Scottish Coal could not ‘disclaim’ i.e. unilaterally abandon 
environmental licences, specifically CAR licences issued by SEPA under The Water Environment 
(Controlled Activities) Regulations 2005 and 2011. This forced liquidators to continue to maintain the 
sites, preventing further environmental damage and preventing further costs from falling to Local 
Authorities or Scottish Government. A key part of the reasoning behind this decision lay in looking to 
the underlying purposes of the CAR regime, stated as being “to secure environmental advantages for 
society through the achievement of EU environmental objectives”.  

The court ruled that the "polluter pays" principle as set out in the Treaty on the functioning of the EU 
("TFEU"), provided a sound reason for prohibiting unilateral termination, because “the principle required 
that the costs of pollution should be internalised, through pricing mechanisms, so that they became 
costs of any operations causing environmental degradation.” 

                                                           
1 Environmental Audit Committee hearing with Michael Gove MP, Secretary of State, Department for Environment, Food and Rural Affairs: 
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-
2017/governments-environmental-policy-michael-gove-evidence-17-19/  
2 Speech by Cabinet Secretary Roseanna Cunningham, 6 November 2017: https://blogs.gov.scot/scotlands-
environment/2017/11/06/commitment-environmental-principles/  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN
https://www.scotcourts.gov.uk/search-judgments/judgment?id=568a8aa6-8980-69d2-b500-ff0000d74aa7
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-19/
https://blogs.gov.scot/scotlands-environment/2017/11/06/commitment-environmental-principles/
https://blogs.gov.scot/scotlands-environment/2017/11/06/commitment-environmental-principles/
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This case illustrates how the Scottish court was able to refer directly to the “polluter pays principle” as 
it exists in the TFEU – without the principle existing in a specific piece of EU or EU-derived legislation.  

It is our view that the EU Withdrawal Bill should be amended to allow that situation to continue in future. 

Case reference: The Scottish Environment Protection Agency and Others v. In the Note for Directions 
by the Joint Liquidators of the Scottish Coal Company Limited in the Petition of the Directors of the 
Scottish Coal Company (2013) 

b) Scottish Government GM crops decision utilising the precautionary principle  

Scotland opted out of the use of genetically modified (GM) crops in 2015 on the basis of the 
precautionary principle. The Scottish Government stated that it was concerned that there was 
insufficient evidence that GM crops would not damage Scotland’s food and drink sector. Cabinet 
Secretary Richard Lochhead stated: “I strongly support the continued application of the precautionary 
principle in relation to GM crops and intend to take full advantage of the flexibility allowed under these 
new EU rules to ban GM crops from being grown in Scotland”. 

The case of GM crops illustrates the use of the precautionary principle as a key consideration in the 
context of environmental decision-making.  

c) Preventive action and the regulation of non-native species in Scotland 

The principle of “preventive action” is the basis of invasive non-native species (INNS) legislation 
(Wildlife and Countryside Act as amended by the Wildlife and Natural Environment (Scotland) Act). This 
principle supports that “prevention is better than cure” and so effort should be put into biosecurity etc to 
prevent INNS arriving as this is less costly, in long run, than the elimination of INNS after they have 
arrived/ are established. This approach is reflected in the Scottish Government Code of Practice on 
Non-Native Species.   

2) The need for shared frameworks to meet environmental ambitions 

Scottish Environment LINK members along with sister Link organisations in England, Wales and 
Northern Ireland have developed a joint position with Greener UK on Brexit and devolution. This joint 
paper, published on 14 November, indicates that, to respect the devolution settlements, it will be 
essential for the UK and devolved governments to work closely and constructively together on how to 
embed all existing EU environmental law in domestic law, to maintain existing minimum common 
standards and avoid damaging legal uncertainty. 

Any shared or common frameworks that will be needed to secure environmental protections will need 
to be jointly agreed. What is needed is a process for agreeing such common frameworks that takes into 
account current intra-UK government coordination methods and arrangements, how they have 
performed, how they could be improved and whether they are fit to meet the challenges that leaving the 
EU creates.  

It is also important to acknowledge that there are different ways to cooperating in the context of shared 
frameworks, as the below examples illustrate.  

In considering the common features of these UK frameworks, it is important to note one key similarity 
among those that are functioning effectively: some form of secretariat or resource to underpin their 
functioning.  
 
Examples of existing common frameworks in the UK: 

a) Marine Planning 

Marine planning is a complicated area of devolved and reserved powers. Broadly Scottish Ministers 
have powers out to 12 nautical miles, but UK ministers retain powers between 12 nautical miles and 
the edge of the UK marine area at 200 nautical miles. To create a level of consistency, whilst protecting 
devolution arrangements and allowing geographical flexibility, a combination of policies have been 
created, including a high-level Marine Policy Statement (jointly agreed by Ministers in Westminster and 
all the devolved administrations), a UK Marine Act (requiring an LCM), and individual devolved Acts 
(including the Marine (Scotland) Act 2010).  

https://news.gov.scot/news/gm-crop-ban
http://www.gov.scot/Publications/2012/08/7367
http://www.gov.scot/Publications/2012/08/7367
http://greeneruk.org/resources/Brexit_and_devolution.pdf
https://protect-eu.mimecast.com/s/GWZWBF2OnO1C4
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As part of the process Scottish Ministers were given the responsibility to prepare marine plans out to 
200nm (including on reserved matters), with the exception that they must be ‘signed-off’ by UK Ministers 
too. The Marine Policy Statement also includes a shared goal of achieving ‘Good Environmental Status’ 
for all the UK’s seas. In effect, a ‘common framework’ has been created, albeit with the EU’s Marine 
Strategy Framework Directive having already provided an additional further overarching common 
framework. More information.  
 
b) The Great Britain Electricity Market 
 
The Great Britain Electricity Market creates a kind of common framework through keeping powers over 
‘generation, transmission, distribution and supply of electricity’ reserved to Westminster, whilst some 
strategic powers and crucially planning & consenting powers are devolved to Holyrood. However, in the 
absence of this common framework being ‘commonly agreed’ there has been tension, notably when 
Holyrood has been happy to be more permissive recently towards onshore wind generation, whilst the 
UK Government has shut off routes to market. 
 
c) Guidelines for selection of biological Site of Scientific Interest (SSSIs) 
 
SSSI site selection criteria apply across Great Britain and Ireland. The guidelines are developed and 
coordinated by JNCC with representation from the Country Nature Conservation Bodies from the 
devolved countries. The guidelines reflect a ‘common approach to the biology and ecology underpinning 
site selection in the context of devolved governance and continue to recognise their relevance to the 
parallel process of site selection in NI so as to support and ensure a coherent approach at the UK level.’ 
 
d) The Committee on Climate Change 
 
The Committee on Climate Change provides scientific information and advice in the climate change 
policy sphere. It is interesting from a devolution point of view as it covers many devolved areas and 
performs many functions for the Scottish Parliament and Welsh Assembly.  It is jointly sponsored by 
the Department for Business, Energy and Industrial Strategy (BEIS), the Northern Ireland Executive, 
the Scottish Government and the Welsh Government. It was set up an independent, statutory body 
established under the Climate Change Act 2008 but through the 2009 Climate Change Act this remit as 
expanded to include advice to Scottish Ministers3.  

 
e) The Non-native Species Secretariat (NNSS) 
 
The NNSS is responsible for coordinating the approach to invasive non-native species in Great Britain. 
NNSS is responsible to a Programme Board which represents the relevant governments and agencies 
of England, Scotland and Wales. 
 

3) The need to address the environmental governance gap: summary and examples 

Environmental laws are only as strong as the institutions that enforce them, and at present many key 
functions governing environmental protections are provided by EU institutions, most notably the 
European Commission and the Court of Justice of the European Union (ECJ). New domestic 
governance arrangements will therefore need to be implemented in and across the four UK countries. 
The functions currently provided at the EU level range from monitoring and reporting on the state of the 
environment, to assessing the implementation of environmental laws and enforcing compliance with 
those laws. It is likely that several new bodies may be needed to fulfil this range of functions, while the 
remit of existing bodies such as SEPA may need to be adapted.   

Examples where EU institutions have played a strong governance role in environmental matters 
in Scotland: 

a) Recourse of the European Commission: Harbour porpoise 

                                                           
3 http://www.gov.scot/Topics/Environment/climatechange/scotlands-action/climatechangeact  

https://protect-eu.mimecast.com/s/Y1g1BUmLaLNUq
http://www.gov.scot/Topics/Environment/climatechange/scotlands-action/climatechangeact
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The harbour porpoise is the smallest cetacean in the UK and is protected under the EU Habitats 
Directive. They experience significant pressure from noise and chemical pollution and, it is estimated, 
more than 1,500 porpoises die every year in British waters through entanglement in fishing gear. 

As part of their protected status, the UK is legally required to set up protected areas for the porpoise. 
However, in 2012, a formal complaint was brought by WWF to the European Commission regarding the 
UK’s failure to designate such areas. As a result, the UK undertook a series of consultations and 
proposed a number of protected areas for the porpoise. This has included one Special Area of 
Conservation for the harbour porpoise in Scotland – the Inner Hebrides and Minches SAC – which has 
now been submitted to the European Commission as a candidate site. This West Scotland site will be 
Europe’s largest site for this species and will play a key role in their protection by safeguarding the 
species and the habitats that support them in Scottish waters. 

b) Recourse to the ECJ: clean air  

Client Earth, with the support of other organisations such as Friends of the Earth Scotland, initiated a 
legal case against the UK government on the basis that it was breaching EU air quality laws. The case 
concerned 16 UK cities and regions, including London, Manchester, Birmingham and Glasgow. While 
it was the UK Supreme Court that ruled already in 2013 that the UK government was in breach of EU 
laws, it also asked legal clarifications from the ECJ on a number of points4. In 2014, the ECJ provided 
responses through the ‘preliminary reference’ procedure which allows national courts to refer cases to 
the ECJ where they are unsure how to interpret EU law5. The ECJ ruling is binding to the UK courts 
which will need to apply the ECJ’s determinations to the facts of the UK case. This process was integral 
to the continued pressure applied by Client Earth and others to ensure the UK Government takes 
appropriate and timely action to tackle air pollution.  

Recourse to the ECJ to provide clarifications on EU law will no longer be possible following the UK’s 
exit to the EU. The Withdrawal Bill only provides reassurances with respect to existing ECJ rulings 
which would be subject to the interpretation of UK courts.   

c) Monitoring and reporting: the European Environment Agency 

The European Environment Agency (EEA) provides sound, independent information on the 
environment for those involved in developing, adopting, implementing and evaluating environmental 
policy, and also the general public. In close collaboration with the European Environmental Information 
and Observation Network (Eionet). Among other things the EEA collects, collates and publishes 
environmental data from air quality and the abundance and distribution species to CO2 emissions from 
cars. It also provides extensive reports with best practice examples to help inform better policy-making. 
For example, it recently published a report on the importance of green infrastructure (such as wetlands 
and floodplains) for flood management.   

It is also important that the EEA is open to European countries not members of the EU. It currently 
includes 33 member countries including Norward, Switzerland, Albania and Serbia. It would be of great 
benefit to the UK if membership to the Agency was retained irrespective of other Brexit outcomes. 

 

Examples a) and b) highlight a key point: both the Commission and the ECJ are able to consider the 
“merits” of a case.  This is a critical feature and not one that can be preserved simply on the basis of 
domestic laws. Indeed, consideration of the “merits” of a case is not possible under any domestic 
procedure: Judicial Review cannot, and the courts do not, address the “merits” of an environmental 
complaint.  This is in breach of Article 9 of the Aarhus Convention.  Without access to the Commission 
and ECJ, this clear gap in the ability of citizens, communities and NGOs to hold Government to account 
will be widened significantly.   

Given the above, there is a clear need to preserve some functions that EU bodies have been providing 
as the UK exits the EU. This issue, usually referred to as “the governance gap”, has been acknowledged 
by the Secretary of State for Environment, Food and Rural Affairs, who recently outlined views on how 
to address this and called for a wide consultation on the possible solutions to be launched early in the 

                                                           
4 https://www.theguardian.com/environment/2013/may/01/government-pollution-supreme-court  
5 https://www.healthyair.org.uk/wp-content/uploads/The-right-to-clean-air-in-the-clientearth-ruling.pdf  

https://www.eea.europa.eu/
https://www.eea.europa.eu/highlights/european-air-quality-index-current
https://www.eea.europa.eu/data-and-maps/indicators/abundance-and-distribution-of-selected-species-6/assessment
https://www.eea.europa.eu/publications/monitoring-co-2-emissions-from
https://www.eea.europa.eu/publications/monitoring-co-2-emissions-from
https://www.eea.europa.eu/publications/green-infrastructure-and-flood-management
https://www.eea.europa.eu/countries-and-regions
https://www.theguardian.com/environment/2013/may/01/government-pollution-supreme-court
https://www.healthyair.org.uk/wp-content/uploads/The-right-to-clean-air-in-the-clientearth-ruling.pdf
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new year6. It is unclear, however, whether this consultation is England-only or UK-wide with the 
involvement of devolved administrations.  

In addition, the Cabinet Secretary for the Environment, Climate Change and Land Reform has indicated 
that the Scottish Government is “considering whether any gaps could arise in existing domestic 
monitoring and enforcement powers that would need to be addressed to ensure that Scotland maintains 
high standards of environmental protection”7. The current and prospective governance gap therefore 
needs to be explicitly recognised by the Scottish Government who have also given no indication of their 
response. 

Scottish Environment LINK members support that at minimum some of the functions that new body or 
institution would need to have are: 

• The ability to scrutinise the implementation and performance of environmental law and 
standards; 

• Be established under primary legislation and report to the relevant parliaments/assemblies 
where appropriate; 

• Receive and publish regular reports on the implementation of environmental objectives;  
• Provide a free and accessible mechanism for civil society to raise breaches of environmental 

legislation, as they can do now via the European Commission;  
• Comment on the performance of delivery bodies and competent authorities; and 
• Be sufficiently resourced; have access to independent expert advice; have sufficient powers to 

enforce decisions; be not prohibitively expensive and be accessible to all. 
  

Identifying exact solutions to this issue is neither possible nor sensible given the current uncertainties 
surrounding the future UK-EU relationship and possible a free trade agreement, which may strongly 
influence the framework governing environmental standards. However, Scottish Environment LINK has 
been campaigning for a long time about various existing environmental governance issues in Scotland. 
These issues – in particular the lack of oversight of the environmental agencies; constraints to the 
Scottish Parliament’s scrutinising role; and the scope and access to Judicial Review - are already 
limiting the scrutiny of environmental decision-making and accountability of the executive on its 
environmental commitments.  

The first order of business for the Scottish Government and the Scottish Parliament should therefore 
be to address these issues, in order to start from a strong position once the UK loses the accountability 
and oversight mechanisms provided by the EU. 

Some potential solutions have been put forward: 

• An Environment Commissioner: the Information Commissioner’s Office (ICO) is responsible for 
enforcing organisations’ adherence to data protection laws across the UK (since it is a reserved 
matter), but the ICO’s roles in enforcing FOI legislation and environmental information laws with 
regard to public bodies is carried out by the Scottish Information Commissioner in Scotland. A 
new ‘Environment Commissioner(s)’ could help to play a similar strong supervisory and 
accountability role in the environmental sector. 

• An Environmental Ombudsman: appointed by the Scottish Parliament such an Ombudsman 
could also deal with public complaints about the implementation of environmental law or 
activities of the environmental agencies. 

• An Environmental Court or Tribunal: an environmental court in Scotland could provide a 
dedicated forum to deal with environmental cases, which would provide the relevant specialist 
expertise to deal with the complexities and nuance of environmental science, laws and 
procedures. It would need to provide adequate rights of standing to all, have the ability to 
consider the ‘merits’ of a case, as well as procedure, and have efficient and affordable 
procedures.  

• Parliamentary Reform: in order to strengthen the scrutinising capabilities of the Scottish 
Parliament, parliamentary committees need to be reformed to ensure that they are sufficiently 
resourced and have access to independent scientific and expert advice on environmental 
matters. A greater emphasis should be placed on post-legislative scrutiny, which should be 

                                                           
6 http://www.telegraph.co.uk/news/2017/11/11/outside-eu-will-become-world-leading-curator-precious-asset/ 
7 Scottish Parliament Official Report: http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11177&i=101870  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11177&i=101870
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reflected in the Programme of Business. An alternative career path for MSPs to become subject 
experts that advise committees should be promoted. 

• Independent public bodies: as mentioned earlier, there may need to be more use of 
independent public bodies to keep under review the implementation of environmental law and 
progress to policy goals. There are some such bodies operating across the UK and reporting 
to all UK governments such as the UK Committee on Climate Change or the JNCC.  

 
 
 //ends// 


